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Policy Regarding
Personal Representatives for Individuals

POLICY:
Pursuant to the HIPAA Privacy Rules, it is the policy of the Western Michigan University Group Health Plan (“Plan”) to allow properly authorized personal representatives to stand in the shoes of an individual in order to exercise all the rights that the individual could exercise regarding the use and disclosure of protected health information and to give any required permission for a use or disclosure of protected health information.

PROCESS:

1. Generally, adults and emancipated minors personally handle all matters about their protected health information.  The terms “adult” and “emancipated minor” are defined as follows:

a. An adult is over the age of 18.

b. An emancipated minor is a person under the age of 18 who has the legal right to be treated as an adult.  This happens if

· The minor is validly married

· The minor is on active duty with the armed forces of the United States 

· By Court Order

c. When an adult or emancipated minor is unable to handle matters relating to protected health information due to incapacity, the following people can substitute for the adult or emancipated minor to sign all permissions and exercise all rights regarding protected health information:

· A guardian for a developmentally disabled individual or incapacitated individual

· A person granted a power of attorney 

2. Generally an unemancipated minor is not able to handle any matters regarding protected health information because the law presumes such a person to be incapacitated.  

a. An unemancipated minor is a person under the age of 18.

b. The following people can handle signing all permissions and exercise all rights regarding an unemancipated minor’s protected health information:

· Parents who have custody and control of the minor;  

· Court appointed guardian;

· People who are considered to be “in loco parentis,” that is, who have legal custody or physical custody and are responsible for support and care.

3. The following people have the authority to sign permissions and exercise rights regarding the protected health information of deceased individuals:

a. Court appointed personal representative

b. Heirs at law are considered the personal representative of a decedent for purposes of waiving the physician-privilege in a will contest or for providing necessary documentation to a life insurer in examining a claim for benefits.  MCL 600.2157.

4. The Plan retains the discretion not to disclose information to a personal representative, such as when:

a. There is a reasonable belief that a person claiming to be a personal representative has or may have committed domestic violence, abuse, or neglect against the participant, and it is not in the participant’s best interest to treat that person as the personal representative.

b. There is a reasonable belief that treating such person as the personal representative could endanger a participant, and it is not in the participant’s best interest to treat that person as the personal representative.

5. The Plan will confirm the authority of a person claiming to be a personal representative.  This might include checking identification such as:

a. A durable power of attorney for health care purposes, which in Michigan is often called a Patient Advocate Designation, that has been signed by the individual and witnessed;

b. A court order of appointing the person as the individual’s guardian; or

c. If the individual is an unemancipated minor, a photographic identification card of an appropriate parent.

If the Plan is uncertain regarding a person’s authority to sign permissions or exercise rights regarding protected health information, the Plan will not use or disclose that protected health information until the uncertainty is resolved.
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