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Personal Representatives


PERSONAL REPRESENTATIVES FOR INDIVIDUALS

SINDECUSE HEALTH CENTER HIPAA POLICY

WESTERN MICHIGAN UNIVERSITY 

POLICY:
Pursuant to the HIPAA Privacy Rules, it is the policy of the Sindecuse Health Center (SHC) to allow properly authorized personal representatives to stand in the shoes of an individual in order to exercise all the rights that the individual could exercise regarding the use and disclosure of Protected Health Information (PHI) and to give any required permission for a use or disclosure of PHI.

PROCESS:

1. Adult individuals, emancipated minors
:

(a)
Adult individuals are those over the age of 18.

(b)
Emancipated minors are people under the age of 18 who have the legal right to be treated as an adult.  This happens if

· The minor is validly married

· The minor is on active duty with the armed forces of the United States 

· By Court Order 

(c)
Generally, adults and emancipated minors personally handle all matters about their PHI.  Sometimes, however, they may be unable to do so because of mental incapacity.  In this case, the following people can substitute for the adult or emancipated minor to sign permissions and exercise rights regarding PHI for those decisions specified by the courts in legal documentation:

· A court appointed full guardian for a developmentally disabled individual or incapacitated individual

· The patient advocate named in a Michigan patient advocate designation or a person granted a power of attorney in another state that is recognized in Michigan.

2. Unemancipated minors

(a)
An unemancipated minor is a person under the age of 18.

(b)
Generally unemancipated minors are not able to handle any matters regarding their PHI because the law presumes them to be incapacitated.  The following people can handle signing all permissions and exercise all rights regarding an unemancipated minor’s PHI:

· Parents who have custody and control of the minor;  

· Court appointed guardian;

· People who are considered to be “in loco parentis,” that is, who have juvenile legal custody or physical custody and are responsible for support and care.

(c)
In certain situations, unemancipated minors in custody of law enforcement officials have the ability to make some health care decisions:

· For the purposes of consenting to routine, nonsurgical medical care or emergency medical treatment for the minor, when the minor is in the custody of a law enforcement agency and the minor’s parent or guardian cannot be promptly located. The minor or the minor’s parent shall remain responsible for the cost of any medical care or treatment rendered pursuant to this subdivision. An emancipation pursuant to this subdivision shall end upon the termination of medical care or treatment or upon the minor's release from custody, whichever occurs first. 

· For the purposes of consenting to his or her own preventive health care or medical care including surgery, dental care, or mental health care, except vasectomies or any procedure related to reproduction, during the period when the minor is a prisoner committed to the jurisdiction of the department of corrections and is housed in a state correctional facility operated by the department of corrections or in a youth correctional facility operated by the department of corrections or a private vendor under section 20g of 1953 PA 232, MCL 791.220g; or the period when the minor is a probationer residing in a special alternative incarceration unit established under the special alternative incarceration act, 1988 PA 287, MCL 798.11 to 798.18. This subdivision applies only if a parent or guardian of the minor cannot promptly be located by the department of corrections or, in the case of a youth correctional facility operated by a private vendor, by the responsible official of the youth correctional facility.

3. Deceased individuals

The following people have the authority to sign permissions and exercise rights regarding the PHI of deceased individuals:

(a)
Court appointed personal representative

(b)
Heirs at law are considered the personal representative of a decedent for purposes of waiving the physician-privilege in a will contest or for providing necessary documentation to a life insurer in examining a claim for benefits.  MCL 600.2157. 
4. On occasion, we may determine that we will not disclose information to a personal representative, such as when:

(a)
We have a reasonable belief that a person claiming to be a personal representative has or may have committed domestic violence, abuse, or neglect against the individual, and it is not in the individual’s best interest to treat that person as the personal representative.

(b)
We have a reasonable belief that treating such person as the personal representative could endanger an individual, and it is not in the individual’s best interest to treat that person as the personal representative.

5. Before relying upon someone claiming to be a personal representative, we will take steps to confirm his or her authority.  This might include:

(a)
checking identification

(b)
looking at court or other documents

(c)
consulting our attorney

If we are unsure of a person’s authority to sign permissions or exercise rights regarding PHI, we will not use or disclose that PHI until the uncertainty is resolved.

Regulatory Authority:  
Final Privacy Rule:
 45 C.F.R. §164.502(g)





State Law :

MCL 722.4

Related Policies/Procedures:


· Verification of Identity and Authority Before Disclosing Protected Health Information
· Disclosure of PHI About Victims of Abuse, Neglect, and Domestic Violence
History:


Adopted:

April 8, 2003


Effective Date:
April 14, 2003

All questions related to determining whether a minor is emancipated should be referred to the General Counsel’s Office.
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